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THE TEXT YOU ARE VIEWNG | S A COVPUTER- GENERATED OR RETYPED VERSI ON OF A
PAPER PHOTOCOPY OF THE ORI G NAL. ALTHOUGH CONSI DERABLE EFFORT HAS BEEN
EXPENDED TO QUALI TY ASSURE THE CONVERSI ON, |IT MAY CONTAI N TYPOGRAPHI CAL
ERRORS. TO OBTAIN A LEGAL COPY OF THE ORI G NAL DOCUMENT, AS I T CURRENTLY
EXI STS, THE READER SHOULD CONTACT THE OFFI CE THAT ORI G NATED THE
CORRESPONDENCE COR PROVI DED THE RESPONSE.

UNI TED STATES ENVI RONVENTAL PROTECTI ON AGENCY
Ofice of Air Quality Planning and Standards
Research Triangle Park, North Carolina 27711

DATE: My 9, 1985

SUBJECT: I nproved New Source Revi ew Prevention of Significant
Deterioration (NSR/ PSD) Program Transfer

FROM Darryl D. Tyler, Director
Control Prograns Devel opnent Division

TO Director, Air Division, Regions |-X

One of EPA's highest air programpriorities is the tinely transfer of
hi gh quality NSR/ PSD prograns to the States. Wile EPA has had
consi derabl e success in transferring and updati ng NSR/ PSD prograns, there
are still sone State and |l ocal review authorities which have not received
one or both of these programs. Furthernore, several of the transfers have
been inconplete (conditional approvals or partial delegations), have taken
too long, or are outdated due to subsequent court cases (e.g., Al abama
Power) .

I recognize that a large part of the problem may be unavoi dable for
several reasons. First, transfer is difficult due to the unique |evel of
detail with which the Clean Air At (Act) outlines mandatory NSR/ PSD program
requirements. Next, many States are reluctant to take, update, or even
retain NSR/ PSD prograns since these prograns are believed to be resource
intensive to inplement and continually evolving as a result of litigation
and potential Act changes. Finally, the transferred or updated program
nmust be one of highest quality so the permts issued under these prograns
will be consistent with the explicit requirenents of the Act and will be
able to withstand | egal challenge. Nevertheless, | believe that our
performance in this area can and shoul d be inproved.

This neno is intended to help facilitate additional programtransfers
or upgrades by sunmmarizing nost of the considerable but fragmented policy
now gover ni ng such changes. Qutlined belowis a conpilation of advice
whi ch has proven useful in expediting the devel opment and processing of
hi gh quality NSR/ PSD State inplenentation plans (SIP) revisions. Each
gui dance elenment is described in terns of the specific problens it
addresses and incorporates comments nade on an earlier version of this
package.

Check Lists/Critical Elenents
Revi ew of SIP's has often led to | engthy negotiations anobng
Headquarters, Regional Ofices, and State officials. These discussions
usual ly cone after the Regions have already assured the State in sone
manner that
NOTE: Attachnents A-E are not included in the SIP Gui dance Manual .
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their SIP is approvable. Part of this problemis caused by a lack of firm
gui dance up front as to which particular NSR/ PSD requirenents States nust
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strictly adhere to and which requirenments States have nore flexibility in
neeting. Accordingly, CPDD has devel oped two types of check lists to help
standardi ze and focus the review process for NSR PSD SI P s.

First, conprehensive check lists detailing all elenents required in a
PSD or NSR SIP submittal have been prepared (see Attachnent A). Several
Regi ons are already using these or sinmlar check lists for evaluating State
submittals to determine their adequacy relative to the 40 CFR Part 51
requi rements and have found t hem useful .

In order to optimze use of EPA resources and to expedite SIP review,
a second formof check list is being formulated (see Attachnment B). This
check list, which is an evol ving product, attenpts to outline those
el ements of NSR/PSD SIP's which are the explicit requirenments of the Act,
the subject of current litigation, or are otherwise critical to the program
(i.e., produce a large inpact in terns of enissions capture). The
checkl i st thus serves to indicate where Headquarters will focus its review
effort. Attachment C contains several types of State proposals which
commonly fail to neet these critical requirements. In an effort to
facilitate a tinely Headquarters review, | recommend that the technical
support docunents (TSD) devel oped by the Regions are arranged such that
they, as a mninmum indicate how and where each of the critical elenents
are nmet. Simlarly, the Federal Register notices thenselves need only
nmention any difficulties with critical elenments and defer detail ed
di scussi ons of these and any other problens to the TSD. To ensure that
overall quality of NSR/'PSD SIP' s does not suffer, Regions will be
responsible for working with the State/local agencies to develop rules
whi ch you determine to neet all the applicable requirenents of 40 CFR Part
51 (i.e., the conprehensive check lists). | wll recomend that approvals
of Regional packages which nmeet the critical programelenents not be
questioned by OAR

VWile we will devote the vast mpjority of our efforts during 14-day
review to how the critical NSR el ements are addressed in conpleted rules,
we will also be available for some support regardi ng the devel opnent of
regul atory | anguage. That is, upon request, Mke Trutna and his staff
wi Il assist you in working out appropriate |anguage with a State/l ocal
authority in order that their rule will meet the applicable requirenents.
In doing so, please attach your review of the proposed rule along with the
regulation itself. | also stress that when you request this assistance
from M ke, you do so early enough in order that adjustnents can be nade
before the tine of formal SIP submittal.

The success of this concept of shared review responsibility depends
greatly on the content of Attachnment B. | invite your continued coments
particularly on ways to inprove this and the other check lists.

3
Pr ogr am Del egati on Gui dance

About 25 States have taken over responsibility for the PSD program
t hrough del egations. State and | ocal agencies have shown an interest in
this procedure because it usually results in an expedited programtransfer.
Full or partial delegation of PSD prograns is generally possible in all
cases where the reviewi ng authority requests the program and has the
necessary resources. To ensure that we are working froma consistent base
with regard to issuing new del egati ons and updating exi sting del egation
agreenments, | would like to restate two major points within the del egation
of policy for PSD sources.

1. If States proposing to inplenent the programgenerally will be
assuned to have dedi cated appropriate resources for purpose and should be
given the opportunity to proceed w thout detailed predel egation approval s
of staffing plans.

2. The EPA's rol e should be to provide technical assistance as
requested and to review State performance for overall adequacy and
consi stency, conmments on individual permts should be limted to
identification of explicit legal or technical deficiencies. The EPAis to
avoi d routine second guessing on State-issued permts.
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SIP Cassification and Processing

There seens to be sone confusion on how to apply previous nenos on SIP
classification and processing to PSD and NSR rul es. To ensure national
consi stency, the proposal stage for alnobst all PSD and NSR SIP's or parts
t hereof nust be classified as major actions. Sone special cases, as well
as sone final actions, may be classified as mnor. This does not include,
however, finals of proposals which have been changed due to significant
comment unless all conmenters have had a chance prior to the final package
to review the changed version.

A matrix that shows how this guidance applies to PSD and NSR SIP's is
included in this package as Attachnment C. W are al so encouraging parallel
processing of these SIP's as we realize it is nuch easier to nake changes
inrules at early stages of the State's regul atory devel opnent process.

I ncor poration-by-Reference

A conpl aint often voiced by Regions on behalf of States is that the
NSR/ PSD S| P devel opment and approval process taxes too long or the rules
take too long to wite because of the conprehensive Federal requirenents
whi ch nust be nmet. One solution to such problens is to use nodel
i ncorporation-by-reference | anguage. As you can see in Attachment D
(gui dance and sanpl e regulation), the State rules using incorporation by
reference can be quite abbreviated. Attachnent Cindicates that if a State
uses the nodel |anguage, the package can be classified as direct final
which will shorten the review processing tine.

4
Pl anned Changes in Rul es

As we all know, changes are continually occurring in the Part C and D
SIP requirenments. These changes generally happen in response to court
deci sions or out-of-court settlenents. | wish to repeat now we should
process SIP actions which are affected by certain litigation and pending
rul emaki ng actions for which there is already established EPA policy.
Policies are still under devel opnent due to litigation on topics such as
tall stacks and vessel enissions. Such guidance, of course, wll be
rel eased as appropriate.

An inportant event affecting Part C and D SIP requirenents is the
Cheni cal Manufacturers Assn. vs. EPA (CMA) settlenment. This settlenent
states that EPA has agreed to propose several changes to the SIP
requirements. These changes include the deletion of the requirenents that
all emi ssion reductions used for netting or offsets be Federally
enforceabl e and that em ssions reducti ons caused by shutdowns or
curtail ments which are to be used for offsets may only be allowed if the
reduction occurs after August 7, 1980 and the new facility is a repl acenent
for the old facility. Although the proposed rul enaki ng on nost of these
i ssues was published in the Federal Register on August 25, 1983, when
approving SIP's, we nmay not presunme that the CVA settl ement provisions have
already occurred. |In fact, on Cctober 22, 1984, EPA promul gated a final
rul emaki ng on certain CVA proposals which affirmed the original
regul ations. Therefore, if a State SIP has a provision that would be
approvable if the CMA negotiated changes are pronul gated, but the SIP is
not approvabl e under the current 40 CFR Part 51 provisions, the SIP may not
be fully approved. Typically, these SIP's are conditionally approved.

This condition should contain the requirenent that relevant provision(s)
will be cha nged within a year to neet w hatever Federal requirements are
in effect at that tine. The State nust al so make an enforceabl e comm t ment
(e.g., aletter fromthe State Attorney General) to inplenent their

regul ations to neet with the current 40 CFR Part 51 requirenents in the
interimperiod (i.e., without the CVMA settl enment changes.)

This systemwill limt the legal vulnerability of these SIP approvals. |If
such a conditional approval is not acceptable to the state, the Ofice of
General Counsel (OGC) continues to support a Regional strategy to defer
action on the relevant provisions if the State currently has an approved
Part D SIP. [If the Region chooses to defer action, then the Federal

Regi ster provision again, and 2) prospective permtees of their
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responsibility to meet the Federally approved SIP requirenents in the
interim The Region nay al so selectively disapprove the variant provisions
if the provisions relax a previously Federally approved SIP.

In the Novenber 2, 1983, Federal Register package containing EPA s
policy on conpliance with the statutory provisions of Part D of the Act,
footnote 4 provides guidance on State responsibility for updating SIP's to
conply with the current requirenents (stated in the August 7, 1980, Federal
Regi ster). States which currently have conditions of PSD or NSR SIP' s nust
neet all the conditions that are unrelated to the CVA settlenent. For the
conditions that could be affected by the CVA settlenent, EPA will extend

5

the conditions until the CVA proposal is conpleted. For these CMVA affected
conditions, the State must agree to an enforceable interiminplenmentation
agreenent to ensure that the current requirenments contained in 40 CFR Part
51 will be met until the CVA final notice.

Common Errors in NSR/PSD SIFP' s

During the review of SIP revisions, ny staff has observed several problens
that occur frequently, inpact critical elenents , and nust be avoided in
order to fully approve a NSR/PSD rule. These are listed in the right-hand
colum of Attachment E. To avoid further difficulty with some of the nore
comon errors, | wish to clarify EPA's policy in these areas.

1. EPA-Approved Models. To conply with the Act, all SIP's nust state
that if a party wishes to use a nonguideline air quality nmodel during a PSD
air quality analysis, then they nust receive perm ssion from EPA.

2. Cass | Area Protection. Al SIP's for State and | ocal agencies
whose jurisdiction comes within 100 kilonmeters (kn) of a Class | area nust
pertain all contain all the Cass | protection provisions. These include
identification of Class | areas, notification to their Federal |and nanager
(FLM or EPA of any PSD source located within 100 kmof a Class | area on
or before its application is considered conplete, protection of Cass |
increment (including protection fromvarious exenptions such as portable
sources and sources with proposed innovative control technol ogy wai vers)
and sending copies of all materials to FLM s as they becone available. |If
no Class | area is located within 100 km then an enforceable comm t nent
should be made that if a new Class | area is created within 100 km the
State will add these provisions to its SIP.

3. Ofsets and Reasonabl e Further Progress (RFP). All SIP' s nust
state explicitly that each offset transaction nust be consistent with the
RFP denmonstration. Also, if a SIP allows exenptions fromoffsets, the SIP
nust require that any em ssions resulting fromthese exenptions will also
be consistent with RFP.

4. Ceneral Exenptions. Many SIP's contain general exenptions from
all PSD and NSR requirenents. | can only allow these exenptions if the SIP
explicitly states that these general exenptions cannot be used to exenpt
any mmjor source or mmjor nodification, as defined in 40 CFR Part 51, from
any requirements in Part 51.

5. Baseline Date. A SIP may not contain a baseline date fromthe
past unless the date was set by a conplete PSD application or if the
rel evant reviewing authority denonstrates that the approach taken is at
| east as stringent as the one identified under the Federal definitions.

6. Jurisdiction on Indian Lands. Several issues have recently
enmerged regarding the extent that States have SIP jurisdiction over Indian
| ands contained within their State. The Ofice of Federal Activities has

6

advised the Ofice of Air and Radiation that States presunptively do not
have this authority. Thus, unless a State can show that it has authority
on Indian | ands, EPA nust state in the CFR that EPA retains authority for
issuing PSD pernmits in Indian lands. |If the State w shes to accept
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jurisdiction over Indian |ands, the denonstration proving this authority
nmust be approved by EPA prior to proposing approval of the PSD SIP.

7. Jurisdiction of Existing PSD Pernmits. Wen EPA approves a PSD
SIP, it is necessary to determne jurisdiction over any existing PSD
pernmits previously issued by EPA. If the State wi shes to have
responsibility for these permits and will conmit to reissue these permts
under the State program EPA shoul d announce the transfer of authority in
the Federal Register. |If the State wishes to have responsibility for these
pernmits and either will not or cannot commit to reissue these permts, EPA
can still transfer control by retaining 40 CFR 52.21 in the SIP and
del egating authority to the State (i.e. using a nmenorandum of understandi ng
as in a programdelegation). |In this case, the supplenentary information
in the final rul emaki ng Federal Register notice should announce the
del egation of priority for the existing permts. |If a State declines the
opportunity to take responsibility for EPA-issued permts, EPA will again
retain CFR 52.21 authority for these permts. 1In either of these last two
cases, the CFR |l anguage contained in the final Federal Register
pronul gati on package shoul d contain provisions which retain EPA's authority
and exclude the State's authority for these existing permts.

Equi val ent State/Local Rul es

Qur current systemfor neasuring the approvability of candidate
State/local rules is based on line-by-line equivalence with the 40 CFR Part
51 regul ations for NSR (Section 51.18(j)) and PSD (Section 51.24). Both
sets of requirenments contain the programrequirenents mandated by the Act
as well as additional requirements not specifically contained in the Act
but needed to nake the permtting process operative. Yet, to date we have
al | oned | anguage devi ation only where they could be shown that the proposed
variant provisions would cause no difference in terns of real world inpact.
Specifically, approval of a State/local rule which contained a conbination
of weaker and stronger provisions (as conpared to 40 CFR Part 51
requirements was not allowed, even if this rule were nore stringent
overal | . Considerabl e anal ysis considering alternative approaches
pertaining to this subject has been done. However, the Regional Ofices,
OCGC, and CPDD question the need for conpleting this project. To date, the
nost prom sing use of an overall rule equivalence policy is to rationalize
condi tional approval of qualifying rules during which time EPA and the
State pursue the need to nmake regul atory anendnents. Accordingly, until a
nore definite need is determ ned, we are not reconmendi ng further action on
t he equi val ency i ssue

I hope that this guidance will be helpful. Any coments on these
actions, including other ideas or concerns you nmay have on inproving
NSK/ PSD
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prograns transfer, should be forwarded to Mke Trutna at 629-5591. | |ook
forward to seeing continued inprovenents in NSR/ PSD program devel opment and
transfer.

Att achnent s

cc: G Emson
B. Pedersen
E. Reich
P. Wckoff



